Hilltop Action Group

Planning Application Objection

ECOLOGY
The National Planning Policy Framework
“Permission should not be given for the extraction of coal unless the proposal is
environmentally acceptable, or can be made so by planning conditions or
obligations; or if not, it provides national, local or community benefits which
clearly outweigh the likely impacts to justify the grant of planning permission.”
NE7 Protection of Trees and Hedgerows
“Planning permission will not be granted for development that would have a
direct or indirect detrimental effect on established or ancient woodland,
important hedgerows or trees that make a significant contribution to the
character or amenity of the area.”
From an article in THE TELEGRAPH 22nd December 2014
Stephen Trotter, Wildlife Trusts' director, England, said: "There is a real and
pressing need for Local Wildlife Sites – one of England's largest natural assets
– to receive the recognition of their true value to society.
"In some counties they are the best places for wildlife but they continue to slip
through our fingers like sand.
"Local Wildlife Sites are the Cinderella of the natural environment. Many are
quiet, unnoticed wild places in which nature thrives. All act as links and corridors
between other important habitats and are crucial to securing nature's recovery.
"They are vitally important for people as well as wildlife, bringing tangible
benefits to local communities and contributing significantly to our quality of life,
health, well-being and education.
"We need to secure greater recognition and protection for them in the planning
and decision-making
There are a great number of omissions, errors, incorrect or incomplete studies, and
questionable conclusions in the Ecological Assessment and thus we would object
to it as invalid.
Details of some of these are included below.
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Ponds
2.9 The Project Area contains no ponds and provides only limited and low
quality habitats for great crested newts. Of the three ponds present within 500m
of the site radius all are isolated from the proposed development area by infrastructure roads. The Project Area is therefore not considered suitable to this
species. No targeted surveys for great crested newts were therefore
undertaken.
This is incorrect as can
be seen by this photo of
the pond at Grid Reference
SK 388 645 thus
The study is therefore
invalid in this area.

Statutory Designations
3.28 There are no statutory sites of International nature conservation
importance (e.g. Special Protection Areas (SPAs), Special Areas of
Conservation (SACs) or Ramsar Sites) present within the site or within a 5km
radius.
This is incorrect- Ogston Reservoir a SSSI is 3km away.
(Also, this has not been picked up by DWT in their response.)

Fauna
2.7 Following the initial Extended Phase 1 Habitat Survey further detailed
surveys were undertaken during the 2012 survey season to confirm the
presence of species protected under the Wildlife and Countryside Act 1981 (as
amended), the Protection of Badgers Act 1992 and the Conservation Habitats &
Species Regulations 2010 (as amended). Detailed surveys were undertaken for
a number of species/groups included below:
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•
•
•
•
•
•

Bats to include transect and static detector surveys to identify general use,
Badgers,
Reptiles,
Breeding birds,
Wintering birds, and
Invertebrate surveys.
These surveys are questionable and incorrect as detailed below:

Appendix B Bat Survey Report
Limitations to survey methodology
2.20. The passive monitoring units used were set to record in full-spectrum
broadband and the data were transformed and analysed using zero-crossed
analysis. Therefore it is possible that some bat passes may have been missed
when received data were transformed into zero- crossed data.
2.21. Due to the variable properties of bat echolocation calls and the lossy
format of frequency division recordings, it is not always possible to identify a
series of echolocation calls down to species level. However in the majority of
cases it is usually possible to identify to genus level. In the majority of cases this
level of identification is suitable for the majority of recommended mitigation
strategies.
2.22. The lower amplitude of calls of species such as brown long-eared or
barbastelle or the higher-pitched calls of species such as the horseshoe bats
are more difficult to detect and not all calls may have been received by the
omnidirectional microphone(s) at the time of recording.
2.23. The passive recording units do not discern between individual bats or a
single bat passing the microphone several times and therefore the data
recorded can only provide an indication of bat activity as bat passes per unit
time.
The report’s author admits that the survey methodology is inadequate and unlikely
to have recorded all the bat species present or accurate numbers.
nd

th

2.24. The static detector survey undertaken from 22 to 25 June 2012 failed
to collect data due to a technical fault with the equipment.
Note: this is the busiest time for bats.
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Roost Sites
4.17. No buildings are present within the site boundary. Hill Top Farm and the
associated outbuildings do provide suitable roost sites for bats but these
building are off site and are buffered from the proposed extraction. Furthermore,
all hedgerows and potential corridors of movement to and from roost site which
may be present in these buildings are retained. From this assessment it has
been concluded that the proposed extraction will not result in any direct or
indirect impact to roost sites within the building environment.
These buildings should NOT be “buffered” from the survey as the proposal would
potentially have DRASTIC effects on any bats roosted here! Many of the trees and
hedgerows around the proposed coal processing area which provide foraging for
the bats will be removed

Badgers
No details of any proper survey of the site. Badgers are present (see photo)

Reptiles
No details of the survey. What areas were surveyed, what methods etc.

Invertebrate Survey
3.80 A total of 177 invertebrate species were recorded. Two Nationally Scarce
Diptera were recorded. Both of these were recorded from the northernmost field
on the site and may be associated with the stream and the large trees in the
gardens that abut onto the field here respectively. The site is probably of limited
value for invertebrates in terms of nature conservation value.
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These were recorded on just two visits in September 2012.
However Natural England states:
“It may be necessary to sample on a number of occasions throughout the year,
in order to obtain a representative selection of species present.”
The value of this survey is questionable as both the limited sampling methods for
the various assemblages present on site (e.g. no pond netting was done either for
the pond or the streams) and the visit timing which was right at the end of
recommended survey times (April – September)

Restoration
No areas of open water shown in the landscape restoration plan in the FRA Document
(5171-L-01 B)
Ecology Document States
“6.30 The creation and management of open areas of species rich grassland
and grazing pasture (including wetter areas of grassland) will provide suitable
breeding sites for species including lapwing and skylark once the site has been
restored. The implementation of increased area of hedgerows, arable field
margins, areas of open water, woodland and woodland edge over the
restoration period will increase habitat diversity for breeding birds. The increase to these habitats is likely to result in long term Minor positive effects to
the local breeding bird population.”

Consistency
The tree reference numbers used in the Bat Survey do not correspond with the reference
numbers used elsewhere in the same assessment.
This (as mentioned in the Pre App Response) creates a paper trail “that is not
conducive to the EIA process”.
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Tree and Hedgerow Conservation
Of all the trees that grow so fair,
Old England to adorn,
Greater are none beneath the sun,
Than oak, and Ash, and Thorn.
Rudyard Kipling, from Puck of Pook’s Hill.

On Ash Dieback
CPRE Vice President Jonathan Dimbleby told The Times:
“Trees aren’t taken seriously. I am appalled that this will devastate the
countryside. Ash is in so many copses woods and hedges. We need to
encourage more planting of trees.”
Potential conservation implications of ash dieback (Chalara fraxinea) in Britain
Keith Kirby, Department of Plant Sciences, Oxford OX1 3RB, UK. keith.kirby@bnc.oxon.org

34. Ash is currently an extremely important part of our woods. We should try to
retain ash within the countryside and our woods, and as many of the associated
distinctive features and species as possible.
From APPENDIX C: Arboricultural Assessment of the Ecological Assessment

4.6 The removal of low quality trees and groups within the site will not have a
substantial impact on the overall tree stock. This is in part due to their size and
maturity but also due to their relative insignificance within the landscape and the
relatively simpler mitigation required. The category C specimens can be
mitigated for within the substantial replanting which will be implemented at the
end of the operations. There were however nine trees which were considered
category A or B which will be removed as part of the proposals.
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4.7 The loss of these high and moderate quality trees is undesirable however if
it is considered on balance to be of greater importance to allow the extraction of
coal from this area then these trees would not form a constraint to the
development.
From the Pre-App Response document:
Arboricultural Assessment: The report identifies 10 trees to be removed. five of
which are ‘category A’ (i.e trees considered of high value) whilst a further four
trees to be lost are identified as ‘Category B’ (i.e. trees of moderate quality). All
5 of the category A trees identified to be lost are mature or early-mature oak
trees of some reasonable size, and furthermore, all five of these trees (as well
as several category B trees) appear to be located in the same area, to be
affected by ‘cut 3’. It is unclear how, if at all, the arboricultural assessment has
influenced the site working proposals. particularly as these five trees represent
nearly half of the category A trees on site. Furthermore, as all five category A
trees are located in a relatively small part of the site, I would strongly encourage
you to consider whether there are any opportunities to retain these trees, using
the information gained in the arboricultural assessment as part of an iterative
process. If retention is not possible, I expect the ES to demonstrate why this is
not possible, and what measures are proposed as mitigation and compensation.
It might be possible by redesigning the cuts etc to avoid removal of some trees,
treegroups and hedgerows but this has not been addressed or discussed in the
application documents.
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THE ENVIRONMENT AND WILDLIFE WELFARE
To further illustrate the shortcomings of the Assessment and DWT’s comments we include
here a text written by local residents on the Environment & Wildlife Welfare on the Site
We the Hilltop Action group acting on behalf of the communities of Clay Cross/Old & New
Tupton/Holmgate and its surrounding areas, have undertaken an in depth two year study
of the proposed surface coal mining scheme site, and the recent planning application for
the to Hilltop Farm scheme prepared and presented by Provectus Remediation Ltd 2014.
Our objection to its Ecological Assessment is based on available predated desk study
information during 2012, that incorrectly classifies this area as one of an industrial
condition, with a low to moderate expectation of wildlife and botanical interest, and short
term field studies during 2013.
In reply we refer you to our alternate information, obtained over a four year, all season
observation during 2011/12/13/14 by local members of internationally recognised bird and
wildlife authorities. These organisations now accept our sightings as the current record of
the site’s wildlife diversity and volume. This, together with additional information relating to
the site’s botanical species and its ecological condition, details its farm land production
and extensive natural food chain and supporting infrastructure for resident and seasonal
wildlife.
May we at this stage remind
all concerned that this land
has been productive farmland
for many years, producing
arable crops and grassland for
milk production year on year.
There is a wide mixture of
well-established trees,
hedgerows and flora in very
healthy condition, that
provides wildlife habitats for a
wide variety of species. The
site is obviously is one of far
greater value than the
planning application gives as
its ecological status.
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Just as important is the application’s exclusion of the human value placed on this site. No
consideration is given to its close proximity to surrounding housing, and the recreational
benefits it gives when wildlife visits gardens.
The fact is this community’s unanimous opinion is that after more than 120 years of local
mining and heavy industry that produced health damaging dust and dirt we are now able to
breath clear air and enjoy the benefits this and the area’s regeneration programme brings,
and clearly understand the fact that if this application gets approval, we will be subjected to
live in an unhealthy area once again for many years to come.
We also refer to the contractor’s obligation to the community to take measures to greatly
reduce the environmental impact of this undertaking, only to find that working practices of
heavy earthmoving equipment and site transport from .7.00am to 7.00 pm weekday and
7.00 am to 12.00 pm during the weekend, together with floodlit water pumping station that
is to be operated on site on a continual 24 hr basis for the duration of the contract (3+
years) together with the prospect of a very long term re-growth of its trees, hedgerows,
and wildlife they depend upon for survival.
This we feel will be an intrusive and disturbing undertaking, with no consideration to the
community’s welfare or its wildlife whatsoever.
May we also remind the Derbyshire County Council Planning Authority of their obligations
as protectors of the area’s environment when considering this planning application. This
community's need is for the continuation of the area’s regeneration program, without the
degeneration this surface mining scheme would bring for many years to come. This done
we can continue with the area’s improvement in health, and support the community’s
therapeutic welfare programme, when following its ecological and wildlife educational
policy that our schools are now undertaking.
We would finally remind the Derbyshire County Council Planning Authority that that the St
Modwen Development has now started on the east side of the A6. This has resulted in the
loss of a great deal the area’s greenfield land and its resident wildlife. However we
understand this project is within an area regeneration programme that will bring many
benefits to the community.
The Provectus application will have no benefits whatsoever to the community.
SECTION. A BOTANICAL SPECIES & HEDGEROWS
We note that this survey was undertaken during 2012, with no reference to a more recent
investigation subject to plant growth in that time. Here the survey details the wide variety of
hedgerow species on site, both in maturity and established saplings stages that produces
a wide variety of seeds, berries, and feeding invertebrates for the wildlife. They should not
be considered as just a field dividers. The survey also notes immature oak and ash trees
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that intermingle within the hedgerows that will continue to provide alternative habitats and
feed for many of our rare species of birdlife in years to come. It must also be considered
that most hedgerows on this site are a result of natural growth and are now in a mature
condition that takes many years of growth and development this together with their
extensive mixture of species, are now a very rare commodity, not often found in the area,
therefore it is vital to protect them. Any failure to do so will end the variety of food they
provide for wildlife who can only thrive and survive by their existence.
According to the planning application’s map of operations, some of these hedgerows will
be removed. We suggest a further more informed survey is necessary to confirm their
protection and if necessary replacements.
SECTION B BATS AND THEIR HABITATS - 7 SPECIES
Here our objection to the planning application on this subject starts with the identification of
trees possibly used as habitats for bats. Their survey identifies and concludes that some
trees are possibly now not in use by bats. In this respect we remind the reader that in the
UK all possible bats roosts are under a protection order, whether they are in use or not. In
this case the removal or destruction of these tree habitats is illegal under law.
A bat roost is a defined place a wild bat can use as a shelter or refuge as and when it
chooses to do so. Therefore any trees on this site that are in this category cannot be
removed or damaged.
Considering the laws on bat protection we again based our objections on the short term
survey undertaken in this report, by noting the date of 2012 is now outdated and
insufficient to confirm an accurate study and calculation of the species type and number.
We would also point out no survey has been undertaken on the Hilltop Farm buildings, an
area where it is highly likely that additional bats will be found. As the report confirms the
Hilltop Farm building is not in the scope of the surface mining plan. However in discussion
with the English Bat Protection League the very close proximity of these buildings is no
restriction as to their feeding areas, considering their food range is inside the working area.
The south area of the site also has a resident bat population, that can be nightly observed
from the housing estate facing the site. To confirm their presence it is our intention to again
invite the English Bat League/Natural England to survey this area, and obtain confirmation
of their type and number.
We also note in the Provectus planning application, section B refers to the commitment to
bat care and protection.
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Here we judge this planning applicant's commitment to bat care as questionable. In
consideration to obligations bat shelters were provided on the Bi Water site in Clay Cross
(2007/8) by its associate companies Maximus/Cavendish Estates. After inspection of the
bat box sites, Jim Alder/Natural England and the NEDCC, confirmed these were of poor
construction, in the wrong locations, and not fit for purpose.
SECTION C ARBOCULTURE ASSESSMENT
This site has a healthy mixture of mature woodland and hedgerows, some under
protection orders. Bat roost evidence in selected trees and good evidence of a variety of
wildlife use.
(See Appendix A for tables of birds sighted by local residents)
SECTION D WINTERING BIRDS
According to the applicant’s bird survey taken in November 2012 and February 2013, 43
bird species were identified.
Our bird observations taken over a three year, all seasons programme details 52
identifications that include 7 protected species.
This under count by the applicant highlights the limited time frame for their survey and
shows it to be inadequate and out of date.
We also note, with surprise, the applicant’s report shows no information relating to the owls
on site, (barn, little and tawny) whereas local residents and bird watchers confirm they are
in residence both by sight and sound during September/October/November 2014.
ADDITIONAL ITEM PROTECTED BIRDS
Regular resident sightings and calls in 2014 confirm the existence of Barn/Tawny/Little
owls resident in the trees and fields to the north and south areas of the site. This affirms
our belief that a limited time bird survey taken over two years ago cannot confirm what bird
life we have on site today.
SECTION E BREEDING BIRDS
According to the applicant’s report, its survey on this section of bird observation details 38
species on site, taken during April 2012 and June 2013. Again an underestimate the
species and number confirmed by the RSPB.
Our sighting taken over three years, from March to July allows for early and late seasonal
breeding and detail of 46 species as confirmed to the RSPB.
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ADDITIONAL ITEM WATER BIRDS.
Water based birds that use the sites fields to feed and rest must also come under a new
survey, since due to access problems our observations are very limited.
However we add Swan and Geese to the report.
In addition on this issue we point out to the planning office that the applicant’s survey in
section 3.8 details the absence of significant open water site within a 5 kilometre distance
of the site. We must point out Ogston Reservoir contradicts the Provectus planning
application statement, that the site has no internationally significant water within 5km, and
thus dismisses the fact that its water birdlife are regular visitors to feed on Hilltop Farm
fields in all seasons.
RAPTORS (Refer to protected/breeding birds)
The applicant’s survey reports 2 sightings. Our survey confirms 7.
SECTION D INVERTEBRATES
Again we feel the short term studies of this species is very limited , and suggest a
seasonal reassessment should be more informative.
ADDITIONAL ITEM BEES, BUTTERFLIES, MOTHS, DRAGONFLIES, DAMSELFLIES,
AND OTHER INSECT WING TYPES.
It seems very odd this section
of wild life has very limited
consideration in the planning
application comments and
survey, considering the
majority are pollinators and
therefore vital to plant
production and other wildlife’s
welfare.
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WILDFLOWERS are it seems are overlooked in the planning application, again we feel
this is another example of the total disregard for this very important section of winged
wildlife and its wild fauna. In view of the importance of this section of wildlife and those
who depend on their activity, we remind the Derbyshire County Council Planning Authority
that the failure to protect the existence and value of these species will result in regrettable
consequences for all human and wildlife.
SECTION E AMPHIBIANS ADDITIONAL . COMMON FROGS/ TOADS/ LIZARDS/ GRASS
SNAKE
Again we object to this report, being based on a two day survey during 2012. It informs the
reader that the site has no direct water supply. It must be noted there are two
watercourses and small water ponds are on site!! These could support other water based
life forms, (we remind the reader that the site had crested newts in residence for many
years until their habitat was destroyed by the last attempts to outcrop this site). At this time
what water based wildlife live in these small but important ponds is not known.
Further investigation by authorised wildlife authorities on these species is required.
We are also very concerned that the planning application gives no reference to the site’s
natural water drain to the south of the site.
Here we give reference after confirmation with the land records of the Clay Cross Parish
Council, of a stone culvert that drains water from the site directly into Press brook, via a
passage under Holmgate Road and into Press Book.
It must be noted Press brook is a direct water feed to Kenning park fishing pond, and on its
south run eventually a feed to Ogston reservoir.
The Clay Cross Parish
Council, as custodians of
the Clay Cross Kenning
Park Fishing Club and its
350 + members, are very
concerned that any spillage
of polluted water from the
site’s slurry ponds and fuel
storage on site would soon
cause a catastrophic and
costly damage to these
waters and all concerned.
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It should also be recorded this association’s water bailiff considers this culvert could be the
habitat of water voles, and in consideration to the above would suffer the same fate.
Further investigation is requested by the recognised authorised to confirm or reject the
presence of crested newt and water voles on this site.
SECTION F MAMMALS.
The planning application has very little to say about mammals on the site. It seems these
are considered unimportant to add to the survey.
We disagree with this poor assumption and add the following information, gathered by the
areas wildlife observers over a four year, all season period 2011/12/13/14.
Resident: Badgers/Fox/Hedgehogs/Rabbits/Hares/Squirrels/Wood & Field Mice/Voles.

Note - Both
photographs taken
on the same night
in a garden
adjoining the Hilltop
site.

This information was assembled and presented to The Hilltop Action Group in 2014.
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IN CONCLUSION
Whilst we respect the opinions of the wildlife authorities who gave information on these
subjects, we have concerns that much of its contents are only based on desk surveys with
support from short term on-site study periods during 2012.
As these authorities will confirm, all wildlife studies must be undertaken over a period that
includes seasonal change and an extended time frame, that allows for variation in weather
and seasonal conditions to produce accurate information from the study.
Since the Provectus Remediation Ltd report was prepared, St Modwen have commenced
a 10 year development project on to the east of the A61 and adjacent to the Hilltop site.
This has resulted in a permanent loss of wildlife habitat and displacement of the fauna that
lived there. No doubt much of this wildlife has relocated to the Hilltop site. Furthermore, if
the Hilltop Farm Surface Mining scheme were to go ahead the wildlife would now have
fewer options of where to move to. Further lose of wildlife habitat in the locality will be
disastrous.
Since 2012 when Provectus Remediation Ltd carried out their surveys and prepared
their report the wildlife environment has changed significantly. Their report cannot
therefore be considered to be still valid.
Also the Ecological Assessment has a great number of omissions, errors, incorrect
or incomplete studies together with some items not even addressed and it has
questionable conclusions and thus we would object to it.

Hilltop Action Group
e: HilltopActionGroup@gmail.com
w: www.HilltopProject.com
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Appendix A Birds sighted on Hilltop Farm site
Table 1 Birds resident and nesting

1 house sparrow

26 spotted wood pecker

2 tree sparrow

27 green woodpecker

3 blackbird

28 dunnock

4 mizzle thrush

29 skylark

5 song thrush

30 house martin

6 robin

31 swallow

7 wren

32 swift

8 blue tit

33 chiffchaff

9 great tit

34 whitethroat

10 long tail tit

35 blackcap

11 coal tit

36 cuckoo

12 gold crest

37 spotted flycatcher

13 redwing

38 field flare

14 brambling

39 wood pigeon

15 bullfinch

40 collard dove

16 chaffinch

41 rock dove

17 green finch

42 jay

18 goldfinch

43 yellow hammer

19 nuthatch

44 linnet

20 tree creeper

45 redpoll

21 starling

46 siskin

22 yellow wagtail

47 cirl bunting

23 pied wagtail

48 common redstart

24 wren

49 stone chat

25 pied wagtail

50 chiffchaff

Table 2 Ground nesters (on wing
and suspected nesting

Table 3 Water birds - field
feeding

Table 4 Raptors

1 golden plover

1 mallard

1 kestrel

2 partridge

2 Canada goose

2 sparrow hawk

3 pheasant

3 Brent goose

3 buzzard

4 lapwing

4 swan

4 tawny owl

5 sky lark

5 grey heron

5 little owl

6 curlew

6 common tern

6 long eared owl

7 common gull

7 barn owl
8 jackdaw
9 rook
10 crow
11 magpie
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